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Let’s get creative



Let’s get creative …

• Before the damage:

-The right to lay and maintain cables under 

the 1982 LOSC

- Necessity

• After the damage:

- The 1884 Paris Convention

- Principle of Prevention and due diligence 

(responsibility of States)



The 1982 Law of the Sea 
Convention:

The right to lay and “maintain” cables and 

pipelines …



The EEZ and High Seas



Interpreting the LOSC

• Interpretation in good faith and in light of the 

treaty’s object and purpose

• Right to lay submarine cables

… > Right to operate and maintain them?

… > Right to protect them?

• Usefulness limited in practices …



The Original Treaty:
The 1884 Paris Telegraph Convention



1884 Telegraph Convention

Art. X

[…] When the officers commanding the ships of war, or ships

specially commissioned for the purpose by one of the High

Contracting Parties, have reason to believe that an infraction of

the measures provided for in the present Convention has been

committed by a vessel other than a vessel of war, they may

demand from the captain or master the production of the official

documents proving the nationality of the said vessel. The fact of

such document having been exhibited shall then be endorsed

upon it immediately. Further, formal statements of the facts may

be prepared by the said officers, whatever may be the

nationality of the vessel incriminated […]



In times of conflict …



Jus ad bellum (theory)

• Arts. 2 (4) iuncto 51 UN Charter

• “Most grave uses of force” – scale & effects 

(Nicaragua)

• Cumulative application (Oil Platforms)

• Challenge of Attribution? (by whom … against 

whom?)



Jus ad bellum (practice)

• Attribution – TS v. CS/EEZ

• Transboundary infrastructure

• Landing State – State of nationality – zone State

• Single vessel v. single cable

• Effect of cutting a cable > country specific



Jus in bello (through history)

• Spanish-American War

• WWI and WWII

• Institute for International Law 1902 and 1913 

Oxford manual: Belligerents v. neutrals

• US Naval War College 1903



Jus in bello (today)

• 1995 San Remo Manual – art. 37 and the 

questions of “to take care” & “exclusively serving 

belligerents”

• Tallinn 2.0 – update to 1907 Hague Regulations

• 2020 Oslo Manual on Select Topics of the Law of 

Armed conflict

• From bipolar to multipolar cables

• Necessity - Proportionality



To conclude …



Conclusion

• Necessity and the essential interests of the State

• 1982 Law of the Sea Convention: The right to lay, 

operate, maintain, monitor and protect submarine 

cables

• 1884 Convention – one time only?

• Right of self-defense? – scale and effects & 

attribution

• IHL – Historical v. modern approach (necessity and 

proportionality > challenges)
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